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Overview of Issues surrounding DCP392

Introductory Working Group Statement
This document represents a DCUSA Party’s views on the outcomes of the discussion with Gowling regarding this Change Proposal which may not be reflective of the entire Working Group; however, this document has been fed into the Working Group to help stimulate discussions. This document is not intended, nor does it, represent the views of the working group as a whole and should not be taken to constitute formal working group discussion and agreement. The document may be used, at the working group’s discretion, to provide useful context for consultation questions.
Summary
The intent of DCP392 is to apply the principles of the Common Connection Charging Methodology (CCCM) to prescribe the connection charging arrangements for connections to the distribution system should be extended to include parties seeking connection to the transmission system, where such connection will require the distributor to modify its distribution assets  asassets as a consequence of direct connection to the transmission system.  The change proposal seeks that the costs for undertaking such modification works be apportioned between, such that the party seeking connection to the transmission system is only liable for a portion of the costs.  DCP 392 also seeks, through DCUSA, to establish arrangements equivalent to the Electricity Connection Charge Regulations, such that where the transmission connectee is a first comer, it will benefit from a rebate should a second comer connect.
We think DCP392 falls outside the scope of the (CCCM) and DCUSA. We see the issue is principally about
· the relationship between the relevant ESO and the party seeking connection to the transmission system
· how the transmission company passes on costs that arise as a consequence of having to modify its connection arrangements to a third party (in this case a DNO) and 
· where as a consequence the transmission operator requires the third party to modify its distribution assets to facilitate the connection to the transmission system.
We do not understand the logic that DNOs, and consumers connected to DNOs should be liable to costs of modifying the existing DNO connection assets where such works arise as a consequence of facilitating the connection of a party to the transmission system.
Further, we see the circumstances falling outside the scope of sections 16 of to 23 of the Act and sections 12 to 15A of the electricity distribution licence 


Introduction
DCP392 has been raised to address a perceived defect with the way parties seeking connection to the transmission system where, in order to facilitate such connection:
· The Distribution Network Operator (DNO) is required to undertake modification works to the distribution system with
· The DNO costs for such works being charged to the party seeking connection to the transmission system (in whole or in part), an directly by the DNO, or indirectly by the transmission operator,  
Typically DNO’s are required to undertake such works where the connection to the transmission system is to transmission assets[footnoteRef:1] at or close to a Grid Supply Point..  [1:  The proposer gives an example where the connection is to the tertiary winding of a grid supply transformer.  Without getting bogged down in transformer physics. The tertiary winding, as the name describes is a third winding on the grid transformer where the tree phases are connected in a delta configuration, and where such winding has the effect of improving load balancing across phases, improving fault current characteristics and reducing system harmonics.  The third winding has an output voltage of 13kV so can also be used to provide ancillary supplies required for the operation of the GSP or for local small load connections.  The important point is that the tertiary winding forms part of the transmission system, and is independent of the distribution system.] 

At present the change proposer indicates that where is no agreed industry methodology as to how the costs associated with the DNO works should be charged and different charging approaches may be applied across DNOs and for different connections. The change proposer  proposes that the transmission connecting party seeking connection should not be liable for all of the costs of such DNO works, and that such costs should be apportioned, particularly where DNO works result in ‘betterment’ of the distribution system. e.g. providing more capacity headroom on the DNO network.  The change proposal sets out that its purpose is
A. to widen the scope of the common connection charging methodology (CCCM) so that it applies to connections “…whether they are connected directly to a distribution system or not…”; and,
B. to apply the equivalent of the Electricity (Connection Charges) Regulations (ECCRs) to the transmission-connected customer charges where the cost apportionment factor rules of the Common Connection Charging Methodology (CCCM) do not apply.
Leaving to one side the merits or otherwise of such change, we are of the view that the issues raised under DCP 392 fall outside the scope of Section 16 to 23 of the Electricity Act 1989 (“the Act”), and therefore outside the scope of the CCCM.  Also, we are concerned that the issues raised by DCP392 fall outside the scope of DCUSA.  . 
[bookmark: _Hlk83372836]In this briefing note we set out the reasons for our positions and also provide our understanding of the outputs from a call with Gus Wood of Gowling WLG (legal advisers to DCUSA), and which we advised DCUSA that we were happy for working group members to attend.
DCP 392 is outs side the Scope of the Act, the licence and the CCCM 
We think the circumstances described in DCP392 fall outside the scope of the CCCM. We summarise our reasoning below:
(i) The duties of a distributor to provide a connection are set out in sections 16 to 23 of the Act. Section16(1) of the Act places a duty on the electricity distributor in respect of requests for to (a) connect premises to the distribution, and (b) to connect other distribution systems. Section 16 to 23 places no duty on a distributor in respect of requests for connection to the transmission system.
(ii) Further section 19 of the Act sets out the entitlement of an electricity distributor to recover expenses reasonable incurred by the distributor in providing such connection (to the distribution system). The ECCRs are established through this section and through Schedule 5B of the Act. – Again, S19, and therefore the ECCRs do not cover connections to the transmission system. 
(iii) Section 23 of the Act sets out the mechanism where “…any dispute arising under sections 16 to 21 [of the Act] between an electricity distributor and a person requiring a connection…” can be referred to GEMA for determination.  Given that connections to the transmission system are outside the scope of section 16 to 21 of the Act, we do not think that they can be referred to Ofgem pursuant to section 23 of the Act.  Licence Condition 7 of the electricity distribution licence sets out the scope of matters that can be referred to the Authority (GEMA) for determination and the framework for such determinations.
(iv) The CCCM is prepared and published pursuant to licence conditions 12 through to 14 of the electricity distribution licence. The scope of Condition 12 is only in respect of connections to the licensee’s distribution system: it does not cover connection to the transmission system. Further, licence condition 12 requires that all requests for connection be treated as requests made pursuant to section 16 of the Act, i.e. connection to the distribution system.
(v) SLC 12.4 requires that charges for making a connection pursuant to section 16(1) (i.e., to the distribution system in respect of making a connection offer must be set out in accordance with the relevant Charging Methodology). .
(vi) Similarly, SLCs 13, 13A, 13B, 13C and 14 relate solely to connections to the distribution system provided pursuant to sections 16 to 23 of the Act.
(vii) SLC 4 of the licence sets out in paragraph 4.6:
“In carrying on any of the activities of:
(a)	setting Connection Charges;
(b)	setting Use of System Charges; and
(c)	providing Non-Contestable Connection Services and information relating to such provision,
the licensee must not restrict, distort, or prevent competition in the generation, transmission, distribution, or supply of electricity, or in participation in the operation of an Interconnector.”
Whilst there may be wider whole system obligations in respect of competition, we think these specific duties primarily relate to duties of providing connections to the distribution system.  We do not think such duties can cover connections to the transmission system.  
Consideration of arrangements equivalent to the ECCRs
The ECCRs are established under statute and are in place pursuant to section 19 of the Act.  Sometimes referred to as the first comer/second comer rules, they cover the circumstances whereby a first person connecting to the distribution system receives a rebate where a second person subsequently connects and uses the distribution assets funded by the first person, with such rebate being funded by the second person, i.e the DNO is cost neutral.
The ECCRs only relate to connections to the distribution system; with connections to the transmission system being out of scope.  The proposer of DCP 392 seeks arrangements that are equivalent to the ECCRs be established under DCUSA or the CCCM to cover circumstances where a party connects to the transmission system and causes costs to be incurred on the distribution system. We do not that it is within the vires or DCUSA to prescribe such arrangements.  Further, we do not think the ECCRS can be amended to include such provisions without changes to primary legislation.
Consideration of the Scope of the DCUSA
DCP 392 seeks to address a defect in respect of making a connection to the transmission system.  Licence Condition 22 of the electricity distribution sets out the licensee’s obligation in respect of DCUSA, and sets out the objectives of the DCUSA agreement, which are:
“(a)	the development, maintenance and operation by the licensee of an efficient, co-ordinated, and economical Distribution System;
(b)	the facilitation of effective competition in the generation and supply of electricity and (so far as is consistent with that) the promotion of such competition in the sale, distribution, and purchase of electricity;
(c)	the efficient discharge by the licensee of the obligations imposed upon it by this licence;
(d)	 the promotion of efficiency in the implementation and administration of the DCUSA arrangements;
(e)	compliance with the Regulation and any relevant legally binding decisions of the European Commission and/or the Agency for the Co-operation of Energy Regulators; and
(f)	in relation to the Common Distribution Charging Methodology, the EHV Distribution Charging Methodology or the Common Connection Charging Methodology, the Applicable Charging Methodology Objectives listed in Part B of Standard Licence Condition 22A.”
Such objectives relate to the operation of the distribution, and not to the operation of the transmission system. Further DCUSA sets out the contractual relationship between parties who connect to (through the national terms on connection for example) or who use the distribution system. A transmission connected customer is not connected to, nor does it use the distribution system (any energy conveyed across the distribution system is conveyed on the behalf of a supplier). 
It is for these reasons we believe DCP392 is outside the scope the DCUSA.
Contractual Hierarchy between transmission connected customers and an electricity distributor
Transmission connectees contract directly with the -system operator.  This relationship is set out by the CUSC and through a specific Bilateral Connection Agreement between the systemoperator and the connecting party. These arrangements also applies to DNO connections to the transmission system at a GSP.
We do not go into the detailed provisions of CUSC and bilateral arrangements here.  For the purpose of this briefing note we think it is sufficient to describe the hierarchy of relationship between the relevant parties to demonstrate that the DNO has no contractual relationship with a party connecting to the transmission system
The content of the Bilateral Connection Agreement is set out on the CUSC website and together with CUSC specifies:
· Asset ownership boundaries
· Operational arrangements
· Connection charges to be paid by the distributor for connection assets
· The agreed technical characteristics of the connection provided by the transmission network operator
A transmission-connected customer (demand or generation) and a DNO party will both be parties to the CUSC, but each will have their own separate specific Bilateral Connection Agreement with the transmission operator covering their specific connection rights and obligations.  As such the DNO party has no contractual relationship (through CUSC or their Bilateral Connection Agreement) with the transmission connected third party. 
Where a third party seeks to connect to the transmission system and:
· such connection will be to the same connection assets that the transmission operator uses connect to a DNO network; and
· but in order to facilitate the connection to the third party the transmission operator has to modify the connection arrangements to the DNO party; and 
· the DNO party has to undertake works and incur costs in respect of his distribution system,
The contractual relationship for changing the connection arrangements is between the DNO party and the transmission operator, and any such modification to the arrangements will be subject to the provisions in the CUSC and the relevant Bilateral Agreement. For example, Clause 2.17 in CUSC sets out the process to be followed where the transmission Company seeks to replace any assets.  Clause 2.17.4 requires that the transmission operator must submit an offer in respect of variations it proposes to make to the Bilateral Connection Agreement. Currently DNOs, transmission users and the ESO are using the process set out in Clause 2.16 for undertaking third party works. 
We think that how such charges are passed on to the third party seeking connection are between that third party and the transmission operator.
Our Understanding of the points put forward by Gowling WLG
We have raised our concerns on the scope and vires of DCUSA to consider DCP 392 and had informal discussions with Gowling WLG, the legal advisers to DCUSA.  We also invited members of the DCP 392 to participate in such discussion. 
Our understanding is that Gowling WLG acknowledge that DCP392 falls outside the scope of the CCCM and that they also acknowledge the challenges around the ECCRs.  However, they recognise the position of the party seeking to raise the change, who has been told (by CUSC) that such change falls outside the provisions of CUSC, and that given the absence of a clear place for such arrangements, their informal view is that such provisions could be covered by DCUSA.  We are yet to be convinced of this argument.
We understand the type of distribution works described by DCP 392 are more likely to fall under the provisions of Charge Restriction Condition 5c of the distribution licence.  Such condition only applies to DNOs subject to the RIIO price control, i.e. it does not apply to IDNOs. Even if this is the case, we do not think this brings the issue within the scope of DCUSA.  For example, diversionary works associated with the distribution system are outside the scope of DCUSA
Economic Costs of Connection
Separate to the concerns on the vires of DCUSA and the CCCM, as part of operating an economic and efficient whole system (that is to say transmission and distribution) relevant industry arrangements should seek to encourage parties to connect to the relevant system where it is most economic for such connection to be made.  By economic, we mean economic in terms of the costs of providing and maintaining the lowest cost connection to the whole system. 
For example, if it is cheaper to connect to a distribution system rather than to the transmission system (or vice versa) then that is to that system where the connection should be encouraged. If a party seeks a higher cost connection to a different system for other commercial reasons, e.g. a connection to the transmission system rather than a lower cost connection to the distribution system (or vice versa), then that party should bear the burden of such connection costs. It does not seem appropriate that consumers should ultimately fund and subside higher connection costs. DCP392 does not explain, for the scenarios it describes, whether such connections represent the most economic whole system option.
Conclusion
Our concerns about DCP 392 are not about the merits of otherwise of how cost associated with modifying DNO assets at a GSP in order to facilitate a transmission connection should be apportioned should be apportioned or otherwise between the transmission party seeking connection and the DNO party.
Our concern is that the proposed change falls outside the scope of the CCCM and DCUSA and is being “shoehorned” into DCUSA because CUSC (which is where we think it should sit – even if CUSC need to be modified to facilitate it) have rejected ownership of the issue.
We think our position is supported by the provisions set out in the Licence and Act. We recognise that Gowling WLG have advised that they think it could sit under DCUSA. We are yet to be convinced.  Ofgem may seek to engage with Gowling WLG separately to ensure they get an impartial view.



Appendix 1
This Appendix sets out the provisions under sections 16 to 23 of the Act.  This is provided for ease of reference.  No guarantee is made on the accuracy of such provision or how to date they are. Parties seeking to rely on such provisions will need to take their own advice on the accuracy and completeness of such provisions. .
Sections 16 to 23 of The Electricity Act 1989
16	Duty to connect on request
(1)	An electricity distributor is under a duty-
(a)	to make a connection between a distribution system of his and any premises, when required to do so by--
(i)	the owner or occupier of the premises; or
(ii)	an authorised supplier acting with the consent of the owner or occupier of the premises,
for the purpose of enabling electricity to be conveyed to or from the premises;
(b)	to make a connection between a distribution system of his and any distribution system of another authorised distributor, when required to do so by that authorised distributor for the purpose of enabling electricity to be conveyed to or from that other system.
(2)	Any duty under subsection (1) includes a duty to provide such electric lines or electrical plant as may be necessary to enable the connection to be used for the purpose for which it is required.
(3)	The duties under this section shall be performed subject to such terms as may be agreed under section 16A for so long as the connection is required.
(4)	In this section and sections 16A to 23 and Schedule 5B--
(a)	any reference to making a connection includes a reference to maintaining the connection (and continuing to provide the necessary electric lines or electrical plant);
(b)	any reference to requiring a connection includes a reference to requiring the connection to be maintained (and the continued provision of the necessary electric lines and electrical plant); and
(c)	any reference to the provision of any electric line or electrical plant is a reference to the provision of such a line or an item of electrical plant either by the installation of a new one or by the modification of an existing one.
(5)	The duties under this section are subject to the following provisions of this Part and any regulations made under those provisions.]

16A	Procedure for requiring a connection]
(1)	Where a person requires a connection to be made by an electricity distributor in pursuance of section 16(1), he shall give the distributor a notice requiring him to offer terms for making the connection.
(2)	That notice must specify--
(a)	the premises or distribution system to which a connection to the distributor's system is required;
(b)	the date on or by which the connection is to be made; and
(c)	the maximum power at which electricity may be required to be conveyed through the connection.
(3)	The person requiring a connection shall also give the distributor such other information in relation to the required connection as the distributor may reasonably request.
(4)	A request under subsection (3) shall be made as soon as practicable after the notice under subsection (1) is given (if not made before that time).
(4A)	The Secretary of State may, after consulting the Authority, make provision by regulations for the purpose of entitling an electricity distributor to require a person requiring a connection in pursuance of section 16(1) to pay connection offer expenses to such extent as is reasonable in all the circumstances.
(4B)	In this section "connection offer expenses" means expenses which--
(a)	are of a kind specified by the regulations, and
(b)	have been reasonably incurred by the electricity distributor.
(4C)	Regulations under subsection (4A) may specify--
(a)	circumstances in which an electricity distributor may not require the payment of connection offer expenses by virtue of the regulations;
(b)	the manner in which expenses reasonably incurred by an electricity distributor are to be calculated for the purposes of subsection (4B)(b).]
(5)	As soon as practicable after receiving the notice under subsection (1)[, any information requested under subsection (3) and any amount payable by virtue of subsection (4A) to the distributor by the person requiring the connection, the distributor shall give to that person] a notice--
(a)	stating the extent (if any) to which his proposals are acceptable to the distributor and specifying any counter proposals made by him;
(b)	specifying any payment which that person will be required to make under section 19(1) or regulations under Schedule 5B;
(c)	specifying any security which that person will be required to give under section 20; and
(d)	stating any other terms which that person will be required to accept under section 21.
(6)	A notice under subsection (5) shall also contain a statement of the effect of section 23.

17	Exceptions from duty to connect
(1)	Nothing in section 16(1) requires an electricity distributor to make a connection if and to the extent that--
(a)	he is prevented from doing so by circumstances not within his control;
(b)	circumstances exist by reason of which his doing so would or might involve his being in breach of regulations under section 29, and he has taken all such steps as it was reasonable to take both to prevent the circumstances from occurring and to prevent them from having that effect; or
(c)	it is not reasonable in all the circumstances for him to be required to do so.
(2)	Without prejudice to the generality of subsection (1) an electricity distributor is not required to make a connection if--
(a)	making the connection involves the distributor doing something which, without the consent of another person, would require the exercise of a power conferred by any provision of Schedule 3 or 4;
(b)	the distributor's licence does not provide for that provision to have effect in relation to him; and
(c)	any necessary consent has not, at the time the request is made, been given.
(3)	Subsection (1)(c) does not permit an electricity distributor to disconnect any premises or distribution system to which a connection is being maintained by him unless the distributor gives--
(a)	where the connection is to premises, to the occupier or to the owner if the premises are not occupied;
(b)	where the connection is to another distribution system, to the person who is authorised by a licence or exemption to run that system, not less than seven working days' notice of his intention to disconnect the premises or distribution system.]

18	Repealed by the Utilities Act 2000.

19	Power to recover expenditure
(1)	Where any electric line or electrical plant is provided by [an electricity distributor] in pursuance of section 16(1) above, the [distributor] may require any expenses reasonably incurred in providing it to be defrayed by the person requiring the [connection] to such extent as is reasonable in all the circumstances.
(2)	Repealed.
(3)	Repealed.
(3A)	Schedule 5B (reimbursement of persons who have met expenses) has effect.
(4)	Any reference in this section [and Schedule 5B] to any expenses reasonably incurred in providing an electric line or electrical plant includes a reference to the capitalised value of any expenses likely to be so incurred in [continuing to provide it.

20	Power to require security
(1)	Subject to the following provisions of this section, an electricity distributor may require any person who requires a connection in pursuance of section 16(1) to give him reasonable security for the payment to him under section 19 in respect of the provision of any electric line or electrical plant.
(1A)	If a person fails to give any security required under subsection (1), or the security given has become invalid or insufficient, and he fails to provide alternative or additional security, the electricity distributor may if he thinks fit--
(a)	if the connection has not been made, refuse to provide the line or plant for so long as the failure continues; or
(b)	if the connection is being maintained, disconnect the premises or distribution system in question.
(2)	Repealed.
(3)	Where any money is deposited with [an electricity distributor] by way of security in pursuance of this section, the [distributor] shall pay interest, at such rate as may from time to time be fixed by the [distributor] with the approval of [the Authority], on every sum of 50p so deposited for every three months during which it remains in the hands of the [distributor].

21	Additional terms of connection]
An electricity distributor may require any person who requires a connection in pursuance of section 16(1) above to accept in respect of the making of the connection--
(a)	any restrictions which must be imposed for the purpose of enabling the distributor to comply with regulations under section 29;
(b)	any terms which it is reasonable in all the circumstances for that person to be required to accept; and
(c)	without prejudice to the generality of paragraph (b), any terms restricting any liability of the distributor for economic loss resulting from negligence which it is reasonable in all the circumstances for that person to be required to accept.]

22	Special agreements with respect to connection]
(1)	Notwithstanding anything in sections 16 to 21, a person who requires a connection in pursuance of section 16(1) may enter into an agreement with the electricity distributor (referred to in this Part as a "special connection agreement") for the making of the connection on such terms as may be agreed by the parties.
(2)	So long as a special connection agreement is effective, the rights and liabilities of the parties shall be those arising under the agreement and not those provided for by sections 16 to 21.
(3)	Nothing in subsection (2) prevents the giving of a notice under section 16A(1) requiring a connection to be made as from the time when a special connection agreement ceases to be effective.

23	Determination of disputes
(1)	This section applies (in addition to any disputes to which it applies by virtue of any other provision of this Act) to any dispute arising under sections 16 to 21 between an electricity distributor and a person requiring a connection.
(1ZA)	This section also applies to any dispute arising under regulations under Schedule 5B between--
(a)	an electricity distributor, and
(b)	a person in respect of whom the electricity distributor exercises the reimbursement powers conferred by the regulations.]
(1A)	A dispute to which this section applies--
(a)	may be referred to the [Authority--
(i)	by either party, or
(ii)	with the consent of either party, by Citizens Advice or Citizens Advice Scotland or Citizens Advice and Citizens Advice Scotland acting jointly;] and
(b)	on such a reference, shall be determined by order made either by the Authority or, if the Authority thinks fit, by an arbitrator (or in Scotland an arbiter) appointed by the Authority.

(1B)	The practice and procedure to be followed in connection with any such determination shall be such as the Authority may consider appropriate.
(1C)	No dispute arising under sections 16 to 21 which relates to the making of a connection between any premises and a distribution system may be referred to the Authority after the end of the period of 12 months beginning with the time when the connection is made.
(1D)	No dispute arising under regulations under Schedule 5B may be referred to the Authority after the end of the period of 12 months beginning with the time when the second connection (within the meaning of Schedule 5B) is made.]
(2)	Where a dispute arising under sections 16 to 21 between an electricity distributor and a person requiring a connection falls to be determined under this section, the Authority may give directions as to the circumstances in which, and the terms on which, the distributor is to make or (as the case may be) to maintain a connection pending the determination of the dispute.]
(2A)	Where a dispute arising under regulations under Schedule 5B falls to be determined under this section, the Authority may give directions as to the circumstances in which, and the terms on which, an electricity distributor is to make or (as the case may be) to maintain the second connection (within the meaning of Schedule 5B) pending the determination of the dispute.]
(3)	Where any dispute arising under section 20(1) above falls to be determined under this section, [the Authority] may give directions as to the security (if any) to be given pending the determination of the dispute.
(4)	Directions under subsection (2)[, (2A)] or (3) above may apply either in cases of particular descriptions or in particular cases.
(4A)	A person making an order under this section shall include in the order his reasons for reaching his decision with respect to the dispute.]
(5)	An order under this section--
(a)	may include such incidental, supplemental and consequential provision (including provision requiring either party to pay a sum in respect of the costs or expenses incurred by the person making the order) as that person considers appropriate; and
(b)	shall be final and--
(i)	in England and Wales, shall be enforceable, in so far as it includes such provision as to costs or expenses, as if it were a judgment of the county court;
(ii)	in Scotland, shall be enforceable as if it were an extract registered decree arbitral bearing a warrant for execution issued by the sheriff.
(6)	In including in an order under this section any such provision as to costs or expenses as is mentioned in subsection (5) above, the person making the order shall have regard to the conduct and means of the parties and any other relevant circumstances.
(7)	Section 16(4)(a) does not apply to the references in this section to making a connection.
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