DCP 405 Alternative Draft Legal Text

Schedule Section 2B – Distributor to Distributor/OTSO Arrangements 

53. CURTAILMENT 	Comment by Tony McEntee: Can’t use 53, need to agree numbering
53.1	Where the User is required to offer a Curtailable Connection to a Connectee to the User’s System, or the User adopts a connection to a Connectee which has been subject to a Curtailable Connection Offer, and the Connectee agrees to a Curtailable Connection,, then it must not make a Curtailable Connection Connect to the  Connectee unless it has agreed a Curtailable Connection Agreement using the terms set out in Schedule XXX Part 3.	Comment by Tony McEntee: May need to expand and consider what the licence obligations of IDNOs are.	Comment by Thomas Cadge: This only covers extensions to existing IDNO networks and not adoption of new networks from ICPs so I’ve broadened this out slightly. 	Comment by Thomas Cadge: This has a specific meaning in 2B that doesn’t fit with the intent, Energise is also unsuitable for the same reason. Would welcome thoughts on a substitute.	Comment by Tony McEntee: Agree, I’d not realised this. We may need to amend the definition for DCUSA as a whole or specifically for this section
53.2	The Company will specify, in the Bilateral Connection Agreement to with the User the following parameters with regard to the Curtailable Connection to enable it to have access to the Company’s system. The Company shall calculate these parameters in accordance with Schedule XX of this Agreement	Comment by Melissa Kendal: Will cross-check against DCP 404 when complete
(i) Company Non-Curtailable Import Capacity: 			[xxx] kVA
(ii) Company Non-Curtailable Export Capacity: 			[xxx] kVA
(iii) Company Curtailable Import Capacity: 				[xxx] kVA
(iv) Company Curtailable Export Capacity: 				[xxx] kVA
(v) Company Curtailment End Date: 					[DD/MM/YYYY]
(vi) Company Maximum Full Import Curtailment Hours: 		[hours]
(vii) Company Maximum Full Export Curtailment Hours: 		[hours]
(viii) Company Exceeded Curtailment Import Price: 		[£/MVAh]
(ix) Company Exceeded Curtailment Export Price: 			[£/MVAh]
The User may vary the above parameters to incorporate additional Curtailment requirements on the User’s System.	Comment by Thomas Cadge: I think this is true but not necessary for this section
53.3	The Company may instruct the User to Curtail the Curtailable Connection’s Maximum Import Capacity and/ or its Maximum Export Capacity (a “Curtailment Instruction”) at any time during the Curtailment Period and the User shall comply with any instruction received under this Clause 53.3. The Company shall notify the User when the need to Curtail has finished. The details on how the Company instructs the User are shall be set out in the Bilateral Connection Agreement.	Comment by Tony McEntee: Need to check the reference	Comment by Thomas Cadge: I’m not sure if a reference is needed here? I am proposing a new “schedule 6” of the template BCA but there is no obligation to use this.
53.4	As an alternative to instructing the User to Curtail the Eligible Customers in accordance with 53.3, the Company and the User may agree a Flexibility Services Agreement to provide a similar benefit to the Company. The details of any such Flexibility Services Agreement shall be included in the Bilateral Connection Agreement.
53.5	The Company shall not instruct the User to reduce the Curtailable Connection’s Maximum Import Capacity and/or the Maximum Export Capacity to less than the (as applicable) the Company Non-Curtailable Import Capacity or the Company Non-Curtailable Export Capacity and the User is not obliged to instruct the Curtailable Connection to reduce to below these levels even if the Company instructs it to do so.	Comment by Tony McEntee: Words should be added to the effect that where an IDNO fails to curtail the customer than it is a breach of DCUSA.
53.6	Where the Company requires a change to parameters listed at 53.2 it shall do so in accordance with the provisions of Schedule XX. The User will accept such changes made in accordance with Schedule XX and shall ensure that changes are reflected in the Connection Agreement with the Connectee. Where one or more of the circumstances referred to below occur, the Company Curtailment End Date shall be extended by such reasonable period (or to such reasonable date) as the Company may specify provided that the Company provides [x] days notice of the change.	Comment by Tony McEntee: Consultation required on the circumstances where the curtailment end date can be moved. It is suggested that similar arrangements to changing dates are included as are in the Connections Standards of Performance to avoid a situation where dates can be put back for Non-Curtailable Connections but can’t for Curtailable Connections. Provisions for providing the equivalent compensation need to be added.	Comment by Thomas Cadge: I think that this should just reflect the new schedule, it shouldn’t need to be written out twice?
53.6.1 	It was not reasonably practicable for the Company to meet the Curtailment End Date as a result of:-
(a)	industrial action by employees of the Company or its agent;
(b)	the act or default of a person other than an officer, employee or agent of the Company, or of a person acting on behalf of an agent of the Company;
(c)	the inability of the Company to obtain any necessary access to any premises (which may include its own premises);
(d)	the existence of circumstances by reason of which the Company could reasonably expect that, if it took the action, it would or would be likely to be in breach of an enactment (including any directions given by the Secretary of State under section 96 of the Act(14));
(e)	the effects of an event for which emergency regulations have been made under Part 2 of the Civil Contingencies Act 2004(15);
53.6.2 	severe weather conditions that either of themselves prevent the electricity distributor from carrying out the requisite work or, being of any of the categories 1, 2 or 3 of severity as defined in the Electricity (Standards of Performance) Regulations 2015(17), cause the electricity distributor, acting reasonably, to postpone pre-planned works in order to restore supplies to customers as quickly as possible;
53.6.3 	a network system emergency that causes the Company, acting reasonably, to redirect its resources and thereby prevents it from completing any action required;
53.6.4 	an inability to undertake live working on the distribution system because of compliance with safety procedures in circumstances where the Company would normally expect to undertake such working and where this restriction has a material impact on the timescale for completion of the works;
53.6.5 	delays in obtaining any necessary consents or rights, and/or in acquiring any necessary interest in land, in relation to the location of electric lines and electrical plant needed to provide the reinforcement;
53.66 	that works that are stated in the accepted quotation to be prerequisite to the commencement, completion or energisation (as appropriate) of the works, and that are not the responsibility of the Company, have not been completed in the agreed manner or within the time agreed; and
53.6.7 	that any other matters stated in the accepted quotation to be prerequisite to the commencement, completion or energisation (as appropriate) of the works, and that are not the responsibility of the Company, have not been satisfied in the manner or within the time envisaged by the accepted quotation.
53.7	The Company shall use its best endeavours to ensure that the Company Full Import Curtailment Hours do not exceed the Company Import Curtailment Limit and the Company Full Export Curtailment Hours do not exceed the Company Export Curtailment Limit.
53.8	The Company Full Import Curtailment Hours and Full Export Curtailment Hours shall be calculated in accordance with Schedule XX of this agreement. as follows at the end of each [Quarter]:-

Where,
di = 	the duration of each period of Import Curtailment (in hours) determined from the time the Customer is instructed by the Company to Curtail its Maximum Import Capacity to the time it is notified that there is no longer a requirement to Curtail;	Comment by Tony McEntee: Check wording
n = 	the number of curtailment instructions in the previous 12 months;
cv = 	the Curtailment Value for each Curtailment instruction; and
cic = 	Curtailable Import Capacity.
53.9	The Company Full Export Curtailment Hours shall be calculated as follows at the end of each [Quarter]:-

Where,
de = 	the duration of each period of Export Curtailment (in hours) determined from the time the Customer is instructed by the Company to Curtail its Maximum Export Capacity to the time it is notified that there is no longer a requirement to Curtail;	Comment by Tony McEntee: Check wording
n = 	the number of curtailment instructions in the previous 12 months;
cv = 	the Curtailment Value for each Curtailment instruction; and
cec = 	Curtailable Export Capacity.
53.10	If the Company Full Import Curtailment Hours exceeds the Company Import Curtailment Limit, or the Company Full Export Curtailment Hours exceeds the Company Export Curtailment Limit, then the Company shall make Exceeded Import Curtailment Payments or Exceeded Export Curtailment Payments to the User in accordance with the provisions of Schedule XX of this agreement within [30] days following the end of each [Quarter]. the following Exceeded Import Curtailment Payment to the User within [30] days following the end of each [Quarter].

Definitions	Comment by Thomas Cadge: To be completed. Can the definitions in the main body of the DCUSA reference the definitions within the schedules?	Comment by Tony McEntee: I think they apply to the main body but don’t apply to the BCA
Where,	Comment by Tony McEntee: Check definitions
fich 	= 	the Full Import Curtailment Hours;
icl 	= 	the Import Curtailment Limit;
eicp	= 	the Exceeded Import Curtailment Price.
53.11	If the Company Full Export Curtailment Hours exceeds the Company Export Curtailment Limit, then the Company shall make the following Exceeded Export Curtailment Payment to the Customer within [30] days following the end of each [Quarter].

Where,	Comment by Tony McEntee: Check definitions
fech 	= 	the Full Export Curtailment Hours;
ecl 	= 	the Export Curtailment Limit;
eecp	= 	the Exceeded Export Curtailment Price.
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